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Independence and Responsibility of the Judge 


In PROCEDURE AND DEMOCRACY the United States receives a superb specimen of Eu- 
rope’s mature juristic thought. Facing as we must the dark corners of a confused and 
insecure epoch, we need to borrow all the light that other legal systems can lend. We 
need to follow the counsel of John Milton, who said, “As wine and oil are imported to 
us from abroad, so must ripe understanding, and many civil virtues, be imported into 
our minds from foreign writings, and examples of best ages: we shall else miscarry still, 
and come short in the attempts of any great enterprise.” 


Edmond Cahn 


. . - In a democratic society the law expresses (or should express) a desire that is 
alive in the consciences of all its members, and the judge, who is the official interpreter 


of that law, must find in himself the reflection of the social conscience from which the 
law is born; he must read in his own conscience the general purposes that his people 
proposed to achieve by the law. But in order to dedicate himself wholeheartedly to this 
delicate searching introspection and to feel the full weight and the full honor of his 
responsibility, the judge must be independent. Only when he is alone with his conscience 
can he hear the still smali voice of the law. 


All modern democratic constitutions proclaim the independence of judges and of the 
judiciary, and consider this independence an essential guarantee of justice. In totalitar- 
ian regimes the judge is not independent; he is a political organ, a strumentum regni. 
The independence of judges can be realized in full only in democracies based on the 
principle of the separation of powers. The Italian constitution proclaims this independ- 
ence in two articles: “Judges are subject only to the law.” “The judiciary constitutes an 
autonomous order, independent of all other powers.” 


But what is the exact meaning of independence? What is the relation between an in- 
dependent judiciary, one that is autonomous with respect to the other powers of the 
state and an independent judge, one who in the process of reaching a decision re- 
ceives no other commands than those of the law as it is revealed to him by his 
conscience? 


These concepts are coordinate but distinct. An independent judiciary, by which is 
understood a system of organs, established as an “autonomous order, independent of 
all other powers” and entrusted with the function of adjudication, is only a means (one 
of the means) of assuring the independence of the individual judge when he is decid- 
ing the case. The ultimate goal toward which all improvements in the judicial order 
must aspire is the independence of the individual judge, because if this is lacking, the 
judge cannot have that sense of moral responsibility which is the highest virtue of 
the magistrate... 


FROM PROCEDURE AND DEMOCRACY 
By Piero Calamandrei 
Professor of Law, University of Florence 
Foreword by Edmond Cahn. 
Published by New York University 
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DECALOGUE ELECTION AND 
INSTALLATION ON JUNE 14th 


The Decalogue Society of Lawyers annual election 
and installation of officers will be held on June 14th 
at 6:30 P.M. at the Chicago Bar Association quarters, 
29 South La Salle Street. 





DECALOGUE SOCIETY 
SPONSORS BROTHERHOOD 
MEETING 


Archibald J. Carey, Jr., lawyer, former alderman 
and, former United Nations Assembly delegate, was 
the principal speaker at the Decalogue Brotherhood 
luncheon at the Covenant Club, on February 10th. 
Mr. Carey is also chairman of Government Em- 
ployment Practices committee, appointed to that post 
by former president Dwight D. Eisenhower. 

Mr. Carey spoke authoritatively and at length on 
present problems involving integration. An extensive 
question period followed Mr. Carey’s address. 

President L. Louis Karton presided. Second vice- 
president Reginald J. Holzer, chairman of The 
Decalogue Forum committee, was chairman of the 
event. 





SAVE THIS DATE! 


Chevy Chase Country Club on July 13th will again 
be the scene of The Decalogue annual all day outing. 
Details will follow in the next issue of The Journal. 
Reginald J. Holzer is chairman of the Outing com- 
mittee. 





DECALOGUE WOMEN’S AUXILIARY 
HEARS MRS. EDITH SAMPSON 


The Decalogue Society Women’s Auxiliary was 
host at a luncheon in the Seneca Hotel on February 
8th, to Mrs. Edith Sampson, lawyer, and former 
delegate to the United Nations. Mrs. Sampson spoke 
on “The U. S. A. and the United Nations.” 

Mrs. Alec E. Weinrob gave a brief talk on aspects 
of Jewish history. Mrs. Ira L. Shapiro is president 
of the Auxiliary. 
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DECALOGUE 1960 MERIT AWARD 


An unprecedentedly large audience of over fifteen 
hundred members and their friends voiced strong 
approval of our Society’s choice of U. S. District 
Court Judge Julius H. Miner, as the recipient of our 
Award of Merit for 1960. 


This year’s event was celebrated at a banquet in 
the Palmer House, the evening of February 25th. 
President L. Louis Karton presided. First vice-presi- 
dent Bernard E. Epton was chairman of the arrange- 
ments committee. Reginald J. Holzer, second vice- 
president, and past president Samuel Allen, were 
co-chairmen. Rabbi Louis Binstock of Temple Sholom 
gave the invocation. 


Men and women distinguished in the legal pro- 
fession, judges, heads of Bar associations in this 
city and county, educators, and business leaders, 
sat at the speaker’s table and throughout the ballroom. 
Among the speakers at the affair were Chief Judge 
William J. Campbell of the United States District 
Court, and Judge John H. Hastings, Chief Judge 
U. S. Court of Appeals. Each spoke in glowing terms 
of Judge Miner’s rare qualifications for the post he 
now holds, and their satisfaction with the Society’s 
choice as the selectee of the honor. 


President Karton announced that our Board of 
Managers voted a citation of commendation to our 
past president Elmer Gertz for his outstanding work 
as chairman of The Decalogue Legal Education 
committee. The citation will be formally presented 
to Gertz at our Society’s annual meeting on June 
14th. 


An avalanche of communications extolling our 
selection of Judge Miner were received by our presi- 
dent. A number of them are published elsewhere in 
this issue. Following are president L. Louis Karton’s 
address of welcome, Judge Irving Landesman’s pres- 
entation speech, and Judge Julius H. Miner’s accept- 
ance address, 


Welcome: 
PRESIDENT L. LOUIS KARTON 


It is my great pleasure, as president of The Decalogue 
Society of Lawyers, to welcome you here on this most happy 
occasion where we have assembled to present our annual 
award of merit to a distinguished jurist for his outstanding 
contribution to jurisprudence and to the legal profession. 
I am delighted to greet this great audience which far 
exceeds any previous attendance record for our annual 
dinner. I consider that this huge gathering is a sincere testi- 
monial to the popularity of our 1960 award recipient and 
indicates your approval of the selection which we have made. 


I believe that it is altogether fitting at this time to refer 
briefly to the basic philosophy underlying the birth and 
growth of this organization. It was founded in 1934 by a 
handful of lawyers of the Jewish faith, in Chicago, to 
encourage and stimulate Jewish ideals and culture, and to 
devote itself to those special problems affecting its members 
so as to bring into their professional life increased dignity 
and honor, more lasting security and happiness. 


On this foundation we have built, and I believe that 
we have a right to say, in all due modesty, yet proudly, 
that we have built well. 


We have a membership of over 1,500 men and women 
lawyers; we are the third largest bar association in Illinois. 
We take no particular pride in numbers alone, but the 
strength of their support and participation has enabled us to 
provide a great number of services. The society conducts an 
educational program of lectures and seminars, devoted to 
developments in various fields of the law. Our lecture 
program for the past three years has presented an address 
by an expert on every Wednesday from September to May 
except during the holidays. The Society publishes a journal 
of legal articles and news of professional interest which is 
in demand in law libraries and law schools at home and 
abroad. It distributes to its members, annually, an appoint- 
ment book and legal directory. It conducts forums through- 
out the year at which are held discussions on topics of 
general and Jewish interest. It constantly seeks to elevate 
the standards and practice of the profession. It maintains 
a vigilant watch on legislation and public practices which 
are anti-social, discriminatory or oppressive. It assists mem- 
bers in temporary financial distress by means of loans or 
grants from the Decalogue welfare fund. It aids members 
in finding suitable employment. It maintains a lawyers’ 
counseling service to provide the names of lawyers specializ- 
ing in a particular field of practice. It also maintains a 
lawyers’ referral service by which older and busier lawyers 
may refer work to younger men in the profession who are 
struggling to get started. This year it inaugurated an 
arbitration service so that disputes and frictions between 
its own members might be resolved without recourse to 
litigation. It strives to bring into our professional life in- 
creased dignity and honor, more lasting security and 
happiness. And last, but by no means least, annually, we 
present our merit award to one who had made an out- 
standing contribution in some field of human endeavor. 
My pleasure tonight is heightened by the fact that he is 
also a member of our Society. 

We believe that this outline of activities and services 
justifies our existence and warrants our asking the members 
of the legal profession for their continued support and par- 
ticipation in our work. 

I mentioned earlier the pride we take in our legal educa- 
tion program. The society has awarded a special citation 
to Mr. Elmer Gertz for his chairmanship of the legal 
education committee for the past three years and for the 
outstanding lecture series organized and executed by him 
during that period. 

To present the merit award, our society has selected 
one of its outstanding members, a man who has distinguished 
himself in many activities, former head of the prosecution 
division for the office of the Corporation Counsel of the 
City of Chicago, Judge Irving Landesman of the Municipal 
Court of Chicago. .. . 
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Presentation: 


—JUDGE IRVING LANDESMAN 


The story of Judge Miner’s life is typical of what our 
land of opportunity can do for one of humble origin. It 
is truly a romantic saga of success. As a young Russian 
immigrant, our eminent guest, came face to face with the 
challenges of a new world. He discovered early that knowl- 
edge was power and he devoted himself to the task of 
acquiring an education. He also learned that, as Thomas 
Huxley put it, “that the great end of life is not knowledge 
but action.” Immediately after graduating from the Chicago 
Kent College of Law in 1917 and upon being admitted to 
the Illinois Bar, he filed suits for a reduction in rates 
against the all-powerful utilities of that day. Single- 
handedly, he fought a battle in the people’s interests. 
Miner’s crusade for the poor and weak has never dimin- 
ished. 

Seven years after his admission to the Bar, he became 
a Master in Chancery. In 1940, he became a Judge of the 
Circuit Court, where he served with great distinction. He 
also served in the capacity of Chief Justice of the Circuit 
Court and Chief Justice of the Criminal Court. He accepted 
every assignment and put his heart and mind into doing 
the very best job he could. As a result of such dedication, 
he was rewarded by the Chicago Bar Association in their 
1957 primaries when he led the entire slate of candidates— 
Judges seeking re-election. 

In 1958, President Eisenhower appointed him to the 
federal bench. This selection was enthusiastically acclaimed 
by the press and public. He was sworn into office shortly 
after winning instant and unanimous approval from the 
Senate judiciary committee composed of a Democratic 
majority. 

One of the dominating characteristics of Judge Miner 
is his intense desire for knowledge. He has never ceased 
to be a student. During his early youth—student of the 
Talmud, he learned to speak Hebrew fluently. He became 
a modern-day disciple of Jeremiah, who preached reform 
and pleaded with his people for higher standards of honor 
and morality. While on the bench, the Judge attended 
classes at the Northwestern University Law School and 
earned a Master’s degree. At this very time, he is working 
= a thesis for which he may be granted a doctorate in 
aw. 

During all these years, while learning and studying, 
he was also teaching. He has taught law to countless 
students at John Marshall Law School, Northwestern Uni- 
versity, and at the University of Chicago Downtown Center. 
The Judge also enjoys an excellent reputation as a writer. 
He is the author of several textbooks and many brochures 
and pamphlets covering various phases of the law in which 
he is an expert. 

Wherever he felt he could make a contribution by his 
activities, the Judge became a joiner. He is a member of 
the American, Illinois, Chicago, Decalogue, and Federal 
Bar Associations. He is an honorary member of two legal 
fraternities. Also, of the Covenant Club, the Standard Club 
and Twin Orchards Country Club. He has always enjoyed 
the enthusiastic support and confidence of organized labor 
and he holds honorary membership cards in two unions. 
He has cheerfully answered every call from charitable, civic 
and patriotic organizations. He has worked hard for the 
Jewish War Veterans, Marks Nathan Orphans Home, Old 
Peoples Home, Combined Jewish Appeal, Bonds for Israel 
drives and many other causes. 

In 1933, when the ugly head of Communism began to 
show its face in an America then suffering from its worst 


depression, Judge Miner organized our first Constitution 
Day to remind doubting citizens of the value of our heritage. 

For many ordinary persons, such a lifetime of activity 
and achievement, would be adequate. But Judge Miner 
is not an ordinary person. His brilliant mind, his restless 
spirit, refuse to relax. He takes a fresh, penetrating look at 
problems, as they relate to the law and precedent. He ap- 
plies his learning, wisdom and experience. He probes, 
analyzes, weighs and evaluates. Then he suggests a new 
solution to an old problem and with tenacity and courage, 
he dares to do the things necessary to solve the dilemma. 

It is in the measure of these efforts that we begin 
to recognize the true greatness of our guest. Judge Miner 
has done more than any other jurist we know, to make the 
law a living thing. He is the great innovator of our time— 
in pioneering improvements of the law. 

While sitting in the Divorce court, he was saddened 
by the thousands of broken homes and homeless children 
resulting from divorces. He applied himself to the search 
for a solution—some way to reduce this tragic waste to our 
society. He conceived the idea that many of these marriages 
could be saved, if the parties were required to wait a while 
before proceeding with litigation and a public display of 
bitter charges and recrimination. 

The solution which he devised was the sixty day Cooling 
Off Law which has saved many marriages. This law required 
four legislative acts and four suits before it was declared 
valid by the Supreme Court of Illinois. Only a dedicated 
man, with a fine family of his own, would carry on a one 
man crusade for so many years to help wavering couples 
preserve their homes for their children. 

On the federal bench, he sought a solution to the chronic 
problem of court congestion—particularly in personal injury 
cases which result in a delay of three to seven years 
before a case comes to trial. His solution was to initiate the 
separation of issues in the trial of personal injury and 
other cases by first adjudicating the question of liability 
before litigating damages. This rule has now been approved 
by the Court of Appeals of our Seventh Circuit and is 
being considered for adoption in the State courts. It is 
speeding up the time for trial and has already had beneficial 
effects. 

Judge Miner is co-author of a rule providing for impar- 
tial medical expert testimony in personal injury cases. The 
Judge can now call a medical expert recommended by the 
Medical associations, who is without obligation to either 
side and therefore, free of bias. This rule makes the search 
for truth less difficult and shortens the time for each case. 

The Judge has led the battle against the vicious dope 
traffic. First, he imposed heavy fines and jail sentences on 
those he found guilty of peddling narcotics, and then he 
set a national precedent by denying bail in these cases, 
pending an appeal. This action has resulted in a staggering 
blow to these enemies of our society. 

And so, while the rest of us swelter in the midst of the 
heavy jungle of court congestion, struggling with ancient 
weapons to cut through the thick foliage, this pioneer, this 
trail-blazer, shows us the way by startling new methods to 
the solution of many of our current legal problems. By the 
use of carefully conceived new approaches, he has devised 
means to move the static law so that it may keep pace with 
the constantly changing world in which we live. 

What else can one say about this man of many facets? 
A good husband, kind father, eternal student, wise teacher, 
prolific author, learned Judge, great innovator. A man 
daring and courageous, possessing an excellent sense of 
humor, yet truly a commoner. He has many of the qualities 
of the prophets of the Old Testament who were always 
crusading for the betterment of man. 
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In 1864, Carl Schurz wrote a letter describing the qualities 
of our finest President, Abraham Lincoln. Every word he 
wrote about Lincoln, could, I believe, be applied to our 
eminent guest. The letter ends in these words: “He is 
a man of profound feeling, correct and firm principles and 
incorruptible honesty. His motives are unquestionable, and 
he possesses to a remarkable degree the characteristic, 
God-given trait of his people, sound common sense.” . 


JUDGE JULIUS H. MINER: 
—Response 


. . . In this era of change resulting from scientific, tech- 
nical, social and economic advancement, members of other 
professions have moved forward with rapid strides in 
their respective fields, while our own legal profession has 
been suffering from stagnation. As Justice Brandeis la- 
mented: “The law has everywhere a tendency to lag 
behind the facts of life.” Chief Justice Stone observed: 
“Candor would compel even those of us who have the most 
abiding faith in our profession to admit that in our time 
the bar has not maintained its professional position of public 
influence and leadership . . .” 

Due to complex causes, we have witnessed a steady sap- 
ping of our legal system. The roots of our disappointments 
are not in the conduct of any individual. It results from an 
accumulation of events—crushing backlogs, alarming rise 
in crime and delinquency, increase in divorces, and corrup- 
tion in public office. There have also been serious abuses 
in our courts, in our parole boards, and in our administra- 
tive agencies. Obviously, we are practicing low fidelity on 
a high frequency. 

Ours is a great profession, vital to the well-being of 
society. It has its joys, its griefs, its satisfactions, its disillu- 
sionments. A lawyer, I believe, is an indispensable part 
of all human affairs. His role is essential in every phase of 
our government. His profession has conceived and carried 
on every fight for political betterment of man. Lawyers 
fill the legislative assemblies. They exercise a powerful 
influence upon the formation and execution of the law, 
the practice of which is a calling to be envied. It has re- 
warded its advocate with happiness, dignity and intellectual 
guidance. For these blessings a member of the bar must 
nurture a profound sense of gratitude and obligation. 

If the lawyers are determined to preserve their prestige 
and stature in the affairs of our nation, they must improve 
the administration of justice. We can reverse the laggard- 
ness if we move boldly, if we measure up to our responsi- 
bility and resume our position of leadership. Having 
professional pride and integrity means doing what we feel 
we must do regardless of the immediate cost or sacrifice. 
It means making decisions not predicated on expediency but 
on what our hearts and conscience dictate. 

We must have an unflagging passion for fairness and 
justice. Our duties demand a lofty morality and courage 
to resist as well as to dare. As scientists struggle con- 
stantly for more technical assistance, so must we strive 
relentlessly for more honest and efficient administration. 
We can all better our lot by doing a lot better. We have 
the whole field to ourselves, and a glorious field it is in 
which we may sow the seeds of virtue. We have today the 
facilities we never had before to direct our practice to 
higher purposes. 

The canons of judicial ethics caution a judge never to 
forget that he is not a depositary of arbitrary power. He 
should ever remember that he is appointed and not anointed. 
He must have idealism, social understanding, a friendly 
dignity and humility. He should possess courage and a 
searching scholarship that penetrates behind sham of soph- 
istry. Concepts of fundamental justice are not found in 


colleges or in text books only. The finer standards of justice 
flow from the heart and are rooted in the instincts of 
humanity. A judge must have zest for work, pride in his 
profession, a consciousness of the limitations of his wisdom, 
and a high sense of responsibility to lawyers and litigants. 

One of our principal defamers is the record of the 
prevailing unprecedented crime wave. We are experiencing 
a moral recession. In spite of the many well-intentioned 
legislative investigations, crime and juvenile delinquency 
have been perilously on the upswing. There has not been 
a parallel to such depravity in our entire history. Like 
cancerous cells on the social organism, they can spell 
destruction for the entire being. J. Edgar Hoover reports 
that all phases of crime cost us in excess of twenty billion 
dollars annually, almost twice as much as our costs for 
education. Criminals are not born, they are reared in an 
environment which has discarded morality. We worship the 
golden calf and ignore the golden rule. What’s more 
sorrowful, American family life is increasingly falling apart 
and hundreds of thousands of juvenile delinquents are 
traceable annually to broken homes. This redoubtable situa- 
tion has visited shame upon our profession. 

Tragic, indeed, is the situation when a group of judges 
who are apathetic to seven years delay in the trial of civil 
cases are fatuously apprehensive about a 60-day cooling-off 
period to save families from destruction and children from 
lives of crime. How can we hope to remain immune to 
public criticism? 

If I may presume with due modesty that I am being 
honored for my independence and liberalism on the bench, 
I confess that I abhor stagnation and am always exploring 
for new peaks and new horizons of justice. I am impelled to 
adjudicate rights in the light that flows from regions out 
of sight in an endeavor to see the unforeseeable. Therein 
lies the secret of the magnificent service that could make 
the lawyer vital and alive. As Edmund Burke has said: 
“We can never walk surely but be sensible of our blind- 
ness.” I am more interested in substance than in form, in 
justice than in technicalities. We will continue to lose 
ground as a profession if we do not develop a new look, 
a fresh philosophy of human values, a new and better way 
to serve society. We need not repeal the past; neither are 
we duty bound to repeat it. We must recognize the necessity 
for adopting modern methods for the disposition of litiga- 
tion more speedily and more effectively without sacrificing 
any of our substantive or procedural safeguards. Woven 
into the fabric of this philosophy are imagination, experi- 
mentation, and boldness. It is when we resist change that 
we fall behind, and history will condemn us. The machinery 
of the law needs occasional overhauling. Old parts have 
to be replaced, new techniques applied, and old assumptions 
reappraised. What I eagerly hope for is an explosion of 
ideas, a growing demand for excellence that will generate 
that explosion. 

A word about our “Peoplehood.” Here we must stand 
without false pretense in true humility. Our standards of 
comfort are far less important than our ethical dignity. We 
not only belong to a religious group, but are members 
of an ancient people, united by history, culture, memories 
and tragedies. We are descendants of scholars and sages, 
dreamers and saints, who carried the torch of faith to 
light the world; who taught the democratic way of life 
that we enjoy today. Jewishness is my very essence, off and on 
the bench, as is Christianity to my distinguished colleagues. 
It gives me my distinctiveness. At Mount Sinai there was 
entrusted to my people the law proclaiming the doctrine 
of man’s dignity. There they voiced a great principle of 
individual righteousness, the great ideal of social justice. 
To waver is to repudiate. 
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We still witness the burning of books, the searching for 
scapegoats, the picketing the exhibition of “Exodus,” the 
desecration of synagogues and cemeteries with swastikas, 
the depledging in fraternities, the unconscionable segregat- 
ing of human beings. We have developed some immunity to 
vilification and discrimination, but we have not yet wit- 
nessed the culmination of these horrible atrocities. Christ 
must look down and weep over the breakdown of his 
doctrine of brotherly love. 

We are all engaged in an endless struggle between love 
and hate, good and evil, truth and falsehood, liberty and 
thralldom. If our elementary schools and universities are 
laggard in the advancement of scientists, they are dismally 
failing in teaching our youth the blessings of our democracy 
and in inspiring them with a patriotic fervor that would 
combat and repel the hypocritical, noxious, foreign propa- 
ganda ruthlessly aimed to overthrow our social, economic 
and political order, without risking nuclear war. Lawyers, 
by training and experience, are especially equipped to 
assume that responsibility and it is incumbent upon them 
to help revitalize a national consecration to our constitu- 
tional government. What a glorious opportunity for the 
American Bar to unite Law Day with Constitution Day and 
make it a national holiday. To live a good life, to act 
according to our highest and noblest instincts, is the least 
to be expected of us. We must look to the future with con- 
fidence and optimism. 

All of us in the Decalogue Society are proud and loyal 
Americans before we are Jews—but we are Jews. One of 
the great joys and satisfactions lies in having an association 
in which we can delight and give to it the enthusiastic 
devotion of all of our talents. We are, however, experiencing 
a great apathy, a drift away from our people. Retreatism is 
our real danger. Too many of our lawyers are shying 
away from the principles that animate our Decalogue 
Society. They haven’t learned that what they belong to 
gives them a greater sense of security than what belongs 
to them. 

A Jew without his clubs, his synagogues, his Board of 
Jewish Education, his Israel Bond Committees, and his 
Decalogue societies is like a fish out of water. These insti- 
tutions keep the crews of our ships at their posts in time 
of storm; they keep us faithful to our tradition. 

Standing before the Decalogue membership, I am im- 
pelled to congratulate you upon the fullness of your 
triumph. I remember your early struggles, and when I 
contrast them with the marvels of this event, I am filled 
with pride. But even on this occasion our organization is 
merely on the threshold of its enduring fame. You all 
recognize the duty of leadership. You stimulate discussion 
of politics and economic issues. You are not indifferent 
concerning the scourge of religious prejudice, social oppres- 
sion, racial discrimination, crime and corruption. 

My strong feeling is that you do not involve a sufficient 
number of members in your over-all activities. There are 
many who, if given the opportunity to serve, would do so 
with ability and distinction. We must draw upon the in- 
telligence of all of us. I entertain no doubt that the destiny 
of this Society is ascendant. The Decalogue Journal edited 
by Benjamin Weintroub is one of the finest assets of our 
Society. It adds lustre and prestige not only to our organiza- 
tion, but to the entire legal profession as well. 

This is a glorious moment of my life, not because of 
what little success I may have attained, but that as a 
result of your inspiring tribute I feel arising in me a 
challenge to carry on. In the silence of the night, every 
night, I pray for our beloved America, not for material 
abundance, but to preserve our opportunities, our equalities, 


our freedom for greater service, our aspiration to nobler 
deeds. 

America offers us more than any other country offers its 
people. All it demands of us in return is a firm resolve to 
be worthy of it. Our country calls for maximum endeavor, 
and we must give it with a high and resolute dedication. 
In these days of universal confusion and strife, only with 
courage, stamina and a deep sense of consecration can we 
help make our way of life safer, happier and more honorable. 
America to me is the acme of perfection, a fresh breeze 
in a stuffy world. America is faith; it is hope; it is a bright 
star in a darkened sky; it is the last and best hope for 
peace to a war-weary world. The American ideal is com- 
prised of numerous faiths—unfaltering faith in God, faith 
in our people’s destiny and honor, faith in our constitutional 
precepts, and faith in our courts. 


Philip M. Klutznick Named 
Chief of UNESCO 


Member Philip M. Klutznick, recipient of The 
Decalogue Society Award of Merit for 1959, was 
appointed by President J. F. Kennedy to repre- 
sent the United States as Minister to the United 
Nations Economic and Social Council, (UNESCO). 
Mr. Kennedy’s choice was unanimously approved by 
the Senate Foreign Relations Committee. Because 
of his diplomatic capacity Mr. Klutznick resigned as 
general chairman of the 1961 United Jewish Appeal, 
and as chairman of the International Council of 
B’nai B'rith. He has divested himself, also, of inter- 
=- 4 the development of the city of Ashdod, in 
srael. 








DAVID J. SHIPMAN 


Member David J. Shipman, federal master in 
chancery, and president of the City Club of Chica- 
go, was recently elected to the Board of Directors 
of the John Howard Association. Founded in 1901, 
the organization supplies case work services to in- 
mates of state and federal penal institutions and 
their families, and to men released from prison. 





Member Michael M. Isenberg 


Michael M. Isenberg, formerly of Chicago, a 
charter member and one of the organizers of The 
Decalogue Society, was recently elected a vice- 
president and trust officer of the Central Bank and 
Trust Company of Miami, Florida. 

Mr. Isenberg organized The Chicago Club of 
Greater Miami and served as its president for several 
years, For the past three years he has been a director 
of the Dade County Bar association. 





IRVING J. SIEGAL 
Member Irving J. Siegal is the author of the 
recently published collection of poems, A Lawyer’s 
Versus. The book is available at all book stores. 
Price per copy is $2.00. 
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BAR, BENCH, AND COMMUNITY LAUD CHOICE OF JUDGE MINER 


Below are excerpts from letters that have reached the president of our Society up 
to the time this issue went to press. More comments, it is expected, will be published 


in a later issue. 


. . « Judge Miner richly deserves the recognition The 
Decalogue Society of Lawyers is bestowing upon him.. . 
William H. Alexander, President 
The Chicago Bar Association 


. .. I am proud of his outstanding contributions as citizen, 
lawyer and jurist. He surely did not deviate from his youth- 
ful ambition to make this world a better place to live in... 
Morris Bialis, Vice President 
International Ladies’ Garment 
Workers’ Union 


. . . As his Rabbi I should like to stress the fact that in 
addition to his unusual achievements in his profession and 
community, he has been a loyal faithful member of our 
Congregation for many years... 
Louis Binstock, Rabbi 
Temple Sholom, Chicago 


. . . I think you’ve chosen as the recipient of your 26th 
Award of Merit one who through his industry, research and 
thinking has made substantial contributions to the develop- 
ment of legal procedure in several areas in both the State 
Courts and the United States District Court . . . 
Jacob M. Braude, Chief Justice 
Circuit Court of Illinois 


. . . I most certainly congratulate the Decalogue Society of 
Lawyers on their choice of Judge Miner as the recipient 
of the 26th Award of Merit. His is indeed a most fitting 
addition to the distinguished company of former recipi- 
ents... 
Justice Wm. J. Brennan, Jr. 
United States Supreme Court 


. . » Judge Miner is nationally known for his successful 
efforts to improve the administration of Justice and for his 
distinguished career as Judge in the Courts of the State of 
Illinois and in the federal courts. . . 

Herbert Brownell 


. . . Judge Julius Miner’s contributions to the development 
of the law, particularly in procedural aspects, and his many 
patriotic endeavors have given him a high place in the 
hearts of our citizens .. . 
Joseph Burke, Justice 
Illinois Appellate Court 


. . - It has been my privilege to have known this great 
citizen for many years. One of my deepest sources of pride 
is my privilege to call him my friend. .. . 
Charles F. Carpentier, Sec’y of State 
Springfield, Illinois 


. . . You are to be congratulated upon having chosen a 
man of the character, integrity and ability of the Honorable 
Julius H. Miner to receive your Merit Award... 
Judge Latham Castle 
United States Court of Appeals 
Seventh Circuit 


. . » Judge Miner has long endeared himself to the Justinian 
Society by his ability to go directly to the heart of an 
issue, and his disposition of cases with integrity and 
dispatch .. . 
Anthony R. Chiara, President 
Justinian Society of Lawyers 


. . . I would like to say that as his Circuit Justice I have 
known and respected him for years. . . . As one of his old 
friends and admirers I congratulate you on your choice 
of this learned judge, civic minded citizen and friend of 
man for this recognition . . . 
Justice Tom C. Clark 
United States Supreme Court 


. . . As a jurist, writer, scholar and civic leader, Judge 
Miner has contributed much towards the betterment of 
our way of life. May his influence for improved human 
relations continue to be felt for many years to come... . 
William G. Clark, Attorney General 
State of Illinois 


. . » Those of us who have known Judge Miner well and 
followed his remarkable career certainly realize why this 
noted jurist is so highly respected and ranks among our 
Country’s great civic leaders . 

Henry Crown 


. . . He has in a very special way served the Constitutional 
injunction to “promote the general welfare” and to “secure 
the blessings of liberty to ourselves and our posterity.” 
His great work in this field, along with other endeavors 
in civic life, amounts to a monumental contribution to this 
community and to the nation .. . 
Richard J. Daley, Mayor 
City of Chicago 


. - . He is an outstanding lawyer, a diligent, capable, and 
impressive jurist, and richly merits this high distinction . . . 
Everett McKinley Dirksen 
Senator, Illinois 


. . « The Decalogue Society of Lawyers chose well in its 
selection of the Honorable Julius H. Miner. . . . It is a 
splendid idea to acclaim Judge Julius H. Miner for out- 
standing contributions to civic betterment and the cause 
of democracy... 
F. Ryan Duffy 
Judge United States Court of Appeals 
Seventh Circuit 


. - - It is a pleasure to send greetings to all assembled on 
this occasion, and congratulations to Judge Miner . . 
Dwight D. Eisenhower 


. . « Judge Miner’s tenacious adherence throughout his life 
to the fundamental concepts that spell the true meaning 
of America has not, in any way, over-shadowed his zeal in 
the well-being of his own people—the people who gave the 
Decalogue to the world... 

Barnet Hodes 
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. . . Judge Miner’s distinguished career has been character- 
ized by diligent efforts to speed up the administration of 
justice. His accomplishments in that area have been note- 
worthy and many... 
Marshall Field, Jr. 
President and Publisher 
Chicago Daily News, 
Chicago Sun-Times 


. . » Judge Julius H. Miner is a patriot, a true American, 
and a dedicated Jew who richly deserves the honor be- 
stowed upon him by the Decalogue Society of lawyers. . . 
A. J. Glickson, President 
Hebrew Immigrant Aid Society 
Chicago Chapter 


. .. 1 am delighted that The Decalogue Society of Lawyers 
is honoring Judge Julius H. Miner... 
Arthur J. Goldberg, Secretary 
United States Department of Labor 


. . . To the Jewish community he has been a most arduous 
and helpful personality in buttressing the work of our 
central philanthropic and communal institutions. He has 
lent his strength to the upbuilding of our community... 
Samuel A. Goldsmith, 
Executive Vice President 
Jewish Federation of Metropolitan Chicago 


. . . Judge Miner has enjoyed a distinguished career in 
his chosen profession and as a member of the Federal 
Judiciary ... 
John S. Hastings, Chief Judge 
United States Court of Appeals 
Seventh Circuit 


. .. May I compliment your association in the choice of the 
Honorable Julius H. Miner as recipient of your award... . 


Howard A. Heldt, President 
Lutheran Bar Association 


. . . Judge Miner has been a distinguished ornament of the 
bar and the bench for so long that nothing I can say can 
enhance his standing. The Decalogue Society has honored 
itself in selecting one of the outstanding jurists of our 
country... 
Robert M. Hutchins, President 
Center for the Study of 
Democratic Institutions 


. . . Judge Miner, in his many years of service on the Bench, 
has deported himself as an able jurist and has established 
himself as a leader of the judiciary .. . 
David Jacker, President 
Covenant Club of Illinois 


. . » Judge Miner, who has endeared himself to all by his 
outstanding leadership in matters of civic betterment and 
democracy, is a member of Chaplain Goode Lodge. We 
feel justly proud of the honor you have bestowed upon 
him. . 
Louis L. Joseph, Jr., President 
Chicago Chaplain Goode Lodge 
B’nai B'rith 


. . - In bestowing this honor on Judge Miner, the Decalogue 
Society has indeed furthered its aim which is the advance- 
ment of all the American people . . . 
Joseph D. Keenan 
International Secretary 
International Brotherhood of 
Electrical Workers 


. . . Judge Miner’s choice for your 1961 award is fine 
recognition of the energy and ability he has demonstrated 
over many years regarding community problems. It should 
not be forgotten that Judge Miner is a firm opponent of 
censorship of communications for which those who believe 
in the free exchange of ideas can salute him.. . 
Robert E. Kennedy 
Chief Editorial Writer 
Chicago Sun-Times 


. . » My personal congratulations to Judge Miner for his 
remarkable judicial record and his many years of service 
as an outstanding public official . . . 
Otto Kerner, Governor 
State of Illinois 


. .. Judge Miner has been in the forefront of many diversi- 
fied activities in an endeavor to make this community a 
better place in which to live... 
Win G. Knoch 
Judge United States Court of Appeals 
Seventh Circuit 


. . . Your Society is to be commended in its selection of 
Judge Miner who is held in highest esteem—not only as 
an outstanding jurist but as a distinguished citizen dedi- 
cated to the service of all Americans. . . 
William A. Lee, President 
Chicago Federation of Labor 


. . . It is very fitting that the community which he has 
served so long and so faithfully, should recognize his achieve- 
ments and his high ideals . . . 

Herbert H. Lehman 


. . . There are few lawyers in America who possess the 
virtuosity of my friend Julius. I am being extremely serious 
when I say that Judge Miner has proved that only those 
American boys who do their homework can realize the 
American dream. As a winner of the Decalogue award in 
1946 I feel that the prize is enhanced by the selection of 
Judge Julius Miner in 1961... 
Leo A. Lerner, Editor and Publisher 
Chicago North Side Newspapers 


. -- In my opinion he is not only, as you say, an outstanding 
judge who has worked in behalf of all Americans, but he 
is one of the finest gentlemen I have ever known... 
Stuart List, Publisher 
Chicago’s American 


. . » My associates and I salute you for this selection and 
all of us who have the privilege of knowing Judge Miner 
reflect in his glory .. . 
William L. McFetridge, President 
Chicago Flat Janitors Union 


. . . On behalf of our Association, I join with the legion of 
friends and admirers of Judge Julius H. Miner on con- 
gratulating him on the 26th annual Award of Merit . 
Gerald Scott Moro, President 
West Suburban Bar Association 
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. . . Your extended struggles to improve our jury system 
and to lessen the breaking apart of married families repre- 
sent special efforts for which you will long be remem- 
bered ... 

Richard M. Nixon 


. . » Judge Miner has brought a lot of initiative and inge- 
nuity to the administration of the court. He is constantly 
on the alert for a more efficient and just system of adminis- 
tration. He tempers justice with mercy but not to a degree 
that would hamper enforcement of the laws. . . 
Joseph Sam Perry, Judge 
United States District Court 


. . His qualifications and his humanitarian principles 
have been demonstrated time and time again in his great 
interest in problems both civic and legal . . . 

James C. Petrillo, President 
Chicago Federation of Musicians 


. . . That this great honor is bestowed on an alumnus is 
a source of pride and happiness for the Law School in 
which he has earned his master’s degree . . 
John Ritchie, Dean 
Northwestern University School of Law 


. . . This illustrious jurist, beyond all question, merits 
public recognition of his creative work on the bench and 
of his many services to the people . . . 
Nelson A. Rockefeller, Governor 
The State of New York 


. .. I am extremely pleased to learn that your choice should 
have fallen upon one so distinguished and meritorious of 


the honor... 
William P. Rogers 


. . . Judge Julius H. Miner has rendered the same quality 
of outstanding service as a judge of the United States 
District Court in recent years that for many earlier years 
made him one of the finest judges of our state court 
system . 
Walter V. Schaeffer, Chief Justice 
Supreme Court of Illinois 


. . . Perhaps no event in the life of Judge Julius Miner, 
known to the public, stands as a more fitting testimonial 
to his unusual degree of industry and sense of dedication 
than his promotion of Constitution Day at the Chicago 
Century of Progress Exposition 27 years ago. . . . Many 
of us observed with wonder the zeal with which he worked 
to accomplish this objective . . . 
Judge Elmer J. Schnackenberg 
United States Court of Appeals 
Seventh Circuit 


. .. Judge Miner has done an outstanding job in the judicial 
innovations and in his work in behalf of all Americans. . . 
Samuel H. Shapiro 
Lieutenant Governor, State of Illinois 


. . . This is indeed a well deserved tribute for the many 
years of devoted and faithful service he has given on behalf 
of all Americans . 
Bernard J. Sheil, D.D. 
Titular Archbishop of Selge 


. . « Judge Miner’s great vigor and ability have been 
directed to constructive channels in the improvement of 
the procedural and substantive law of our country and state. 
His courage in the initiation of judicial reforms at a time 
when they are badly needed should contribute much to 
expedite litigation and to the reduction of the alarming 
backlog in the trial of common-law jury cases .. . 
Justice Ulysses S. Schwartz 
Illinois Appellate Court 


. . - He is energetic, industrious, resourceful and creative. 
What I think distinguishes Judge Miner’s work is that, 
understanding so well the process he administers, he is 
alert always to make it an effective instrument of justice . . . 
Judge Simon E. Sobeloff 
United States Court of Appeals 
Fourth Judicial District 


. . - Please convey to Judge Miner my warmest congratula- 
tions on this distinction, and to all your associates my very 
best wishes. 
Adlai E. Stevenson 
United States Ambassador 
United Nations 


. . » He had brought learning, discernment, and scholarly 
imagination to important Judicial responsibilities. 
Daniel P. Ward 
States Attorney, Cook County 


. . » Would you please extend my greetings and congratula- 
tions to your honored guest on his receiving this well 
deserved award... 
Earl Warren 
Chief Justice of the United States 
Supreme Court 


. . . I wish you every success in doing him the fine honor 
he so richly deserves. 
Justice Charles E. Whittaker 
Supreme Court of the United States 


. . . Judge Miner has been an outstanding and dedicated 
leader of our people. Although he occupies an important 
position in the Federal Judiciary he has never lost the 
touch of humility which marks truly great men. He has al- 
ways maintained the strong links which tie him to the people 
from whom he comes .. . 

Louis Zahn, 1961 General Chairman 
State of Israel Bonds, Chicago 





ISRAEL LEADER ADDRESSES 
DECALOGUE FORUM 

Jacob Tsur, world president of the Jewish Nation- 
al Fund organization, former Israel Ambassador to 
France, and World president of the Zionist Action 
committee addressed our Society at a luncheon in 
the Covenant Club on March 10th. Mr. Tsur dis- 
cussed recent economic, social, and political develop- 
ments in Israel. A question period followed our guest 
of honor’s address. 

President L. Louis Karton presided. Reginald 
Holzer, chairman of our Forum committee was 
chairman of the meeting. 
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The Lawyer and Unemployment Compensation 
By SAMUEL C. BERNSTEIN 


Member Samuel C. Bernstein, Commissioner of 
Unemployment Compensation, and the recently ap- 
pointed Assistant Director of the Illinois Department 
of Labor, has helped draft in 1937 the Illinois Un- 
employment Compensation law. A widely recognized 
national authority on compensation law he was 
elected in 1956 president of the Interstate Conference 
of Employment Security agencies. 

A quarter of a century has elapsed since the birth of 
our Federal-State system of unemployment compensation. 
In the course of these 25 eventful years, thousands of cases 
have reached our courts of last resort, concerned with the 
ever-present, fundamental issue of private right versus 
public purpose, and building a body of law of respectable 
dimensions about the unemployment compensation statutes 
in effect in all the States. The amount of space devoted 
to unemployment compensation by legal cyclopedias and 
periodicals has grown steadily. Legal periodicals have even 
devoted special numbers to the subject.1 

Nevertheless, the lawyer engaged in general practice 
usually finds unemployment compensation to be strange 
and puzzling territory. It is a special corner of the 
law, which defines its own terms; discards common law 
concepts to which the lawyer is habituated; and imposes 
taxes which vary from one taxpayer to the next, and from 
year to year. 

The Federal Social Security Act,? enacted in 1935, estab- 
lished several programs designed to cope with the major na- 
tional problem of the time—widespread unemployment. It 
did not, however, establish an unemployment compensation 
program. Instead, those of its titles which dealt with the sub- 
ject—Titles III and [X—contained provisions which induced 
all of the States promptly to enact their own unemployment 
compensation laws. Title III provided that the costs of 
administering the State unemployment compensation laws 
be financed entirely with Federal funds. Title IX, which 
four years later was transferred to the Internal Revenue 
Code and became known as the Federal Unemployment 
Tax Act,? imposed a uniform national payroll tax of 3 per 
cent on specified employers, but granted a credit against 
the Federal tax, up to 90 per cent of the tax, to those 
employers who pay contributions under a Federally ap- 
proved State unemployment compensation law. 

With the exception of a few specific requirements, the 
Federal law does not prescribe the content of a State unem- 
ployment compensation law. Each State can determine for 
itself what the coverage, contribution, benefit and admini- 
strative provisions of its law shall be. However, because of 
the credit granted to employers against the Federal tax, 
the coverage provisions of the State laws, although differing 
in details, have tended to be co-extensive with those of 
the Federal law; moreover, since in the Federal law these 
provisions are in the form of definitions of terms such as 
“employing unit,” “employer/’ “employment” and 
“wages,” the coverage provisions of the State laws have 
been similarly expressed. 

In addition, the Federal Unemployment Tax Act has 
had a fundamental effect upon the financing provisions of 
the State laws. The so-called “additional credit” provision 
of the Federal Act permits the States to grant reduced 
contribution rates to employers on the basis of their own 
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favorable experience with the risk of unemployment; an 
employer who pays contributions at a reduced rate receives 
a credit against the Federal tax not only for the contribu- 
tions he actually pays, but for those he does not pay because 
of his reduced rate. The Federal provision led all the 
States to adopt systems of experience rating, pursuant to 
which each employer’s contribution rate is separately de- 
termined each year; the most important component used 
in determining his rate is his own experience with the risk 
of unemployment. In Illinois, for example, depending upon 
such experience and the State’s benefit payment experience, 
a given employer’s rate for any year can be as low as 
one-tenth of one per cent of taxable wages and as high as 
4 per cent. 

Unemployment compensation is a system of insurance 
against the risk of unemployment due to the lack of work 
opportunities. The contributions paid by employers are 
analogous to insurance premiums; they are paid, in behalf 
of the potential beneficiaries of the system, into a fund 
reserved solely for benefit payments to those who experience 
the eventuality against which they are insured. Like any 
other insurance system, the unemployment compensation 
system defines the boundaries of and lists the exclusions 
from its coverage, specifies the cost of the insurance and how 
and by whom it shall be paid, describes the conditions of 
eligibility for benefits, and enumerates the situations in 
which benefits must be denied. That the insurance system 
is effective and important in its results is demonstrated 
by the volume of its benefit payments. For example, during 
the 18 months ended June 30, 1959, Illinois alone paid a 
total of $303 million in benefits from a fund consisting 
almost entirely of accumulated employers’ contributions. 

Like those of the other State laws, the coverage provisions 
of the Illinois Unemployment Compensation Act* are set 
forth in the form of definitions of terms. Any business entity 
which has, or subsequent to January 1, 1936, had in its 
employ one or more individuals in this State is an “employ- 
ing unit.” All employing units are required to file reports 
from which it may be determined whether or not they are 
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liable for the payment of contributions. Those units which 
are so liable are “employers.” 

In general, an “employer” is any employing unit which 
has or had in “employment” four or more individuals within 
each of 20 or more calendar weeks in either the current or 
preceding calendar year. Liability for the payment of 
contributions accrues from the beginning of the year in 
which the employer has had such employment experience. 
It can be seen from this definition that a unit which becomes 
an “employer” incurs contribution payment liability for at 
least two calendar years. 

The Act also includes within the definition of “employer” 
any entity which, by purchase or hy reorganization of a 
predecessor unit, acquires the predecessor’s business or 
assets. Specifically, it provides that a unit becomes an em- 
ployer if it succeeds to the organization, trade or business 
of a unit which is already an employer, or if, unless certain 
specified conditions exist, it acquires any assets of an 
employer otherwise than in the ordinary course of business. 
This is true even if the organization, trade, business or 
assets are those of only a portion of the predecessor, if it is 
a distinct and severable portion which, had it been a 
separate employing unit, would have had sufficient employ- 
ment experience to be itself an employer. The successor to 
the organization, trade, business or any of the assets of a 
non-liable unit, or of a distinct severable portion thereof, 
also becomes an employer, if the subsequent employment 
experience of the successor, plus the experience of the 
predecessor, both within the same calendar year, adds up 
to 20 or more calendar weeks in each of which four or 
more workers were in employment. 

In these instances in which a business entity acquires 
the status of an “employer” by succession, its contribution 
payment liability is, of course, based on its own taxable 
wages from the moment of the succession. The lawyer who 
handles the transaction for the successor, however, should 
be aware of two very important points. One is that, if 
the predecessor unit has failed to pay any contributions it 
owes, liability for the predecessor’s contributions may, un- 
less the successor carefully complies with certain require- 
ments, fall upon the successor. The other is that, in acquir- 
ing the organization, trade, business or assets of the prede- 
cessor, the successor may be taking over either a very 
valuable asset or a very costly liability, in the form of the 
predecessor’s experience rating record. Both of these points 
will be discussed later. 

The definition of “employer” also includes any unit 
which is an employer under the Federal Unemployment 
Tax Act, and any unit which is not subject to the Act but 
voluntarily elects to be an “employer.” 

The subject of termination of coverage should be inter- 
jected at this point. A liable unit may cease to be an employ- 
er, but such termination is not automatic. It can occur only if 
an application is filed by February 1 of the year for which 
termination is sought, and it is found that, in the preceding 
year, the unit did not have the requisite employment ex- 
perience of an employer. If no application is filed, the 
unit continues to be an employer, regardless of its employ- 
ment experience. Any employer with a relatively low 
contribution rate who contemplates termination, should 
give consideration to its effect upon his rate in a future 
year in which he might again be an employer. Termination 
breaks the continuity of years of liability; if the unit again 
becomes an employer, his contribution rate will be the 
standard rate of 2.7 per cent of taxable wages for three 
consecutive years. 

A part of the boundary line of the insurance system has 
now been drawn; workers for employing units which do 
not meet the definition of “employer” are outside the 


protection of the Act. The largest segment of the boundary 
line, however, is yet to be delineated in the form of the 
definition of the term “employment.” 

“Employment” is generally defined as any service per- 
formed by an individual for an employing unit. The Illinois 
Supreme Court has limited this definition somewhat by 
holding that it does not include occasional and incidental 
accommodation services for which no remuneration is paid.5 
Nevertheless, it is obviously too broad a definition for the 
purposes of an unemployment compensation system. The 
system is designed to protect individuals against the risk 
of unemployment due to the lack of work opportunities; it 
provides for partial replacement of the wages they lose 
during periods when they experience such unemployment. 
The boundary of this insurance system must be determined 
by the purpose for which it was established. Whether or not 
any individual should be under its protection must depend 
upon whether or not he is, in fact, subject to the risk of 
the lack of work opportunities; in other words, whether 
or not he is, in fact, dependent upon a job relationship 
for his livelihood. 

This boundary is supplied by the following language of 
Section 212 of The Unemployment Compensation Act:® 
Service performed by an individual for an employing 
unit, whether or not such individual employs others 
in connection with the performance of such services, 
shall be deemed to be employment unless and until 
it is proven in any proceeding where such issue is 

involved that— 

A. Such individual has been and will continue to be 
free from control or direction over the performance 
of such services, both under his contract of service 
and in fact; and 

B. Such service is either outside the usual course 
of the business for which such service is performed 
or that such service is performed outside of all the 
places of business of the enterprise for which such 
service is performed; and 

C. Such individual is engaged in an independently 
established trade, occupation, profession, or busi- 
ness. 

Note that the conditions for exclusion from the definition 
of “employment” just quoted are in the conjunctive. All 
must be satisfied if the services are to be excluded from 
coverage. Note, also, that what remains within the boundary 
line is a much larger relationship than that evolved under 
the common law as the master-servant relationship. There 
is good reason for the. difference. In developing the concept 
of the master-servant relationship, the courts have been 
concerned with the question of whether the activities of 
the servant are sufficiently controlled by the master to justify 
the imposition of liability upon him for the acts of his 
servant causing injury to others, or for injury to the servant. 
The risk of unemployment, however, is not the same as 
the risk of injury. It is not related to the employer’s 
authority to control the details of the worker’s activities. 
It relates to all employment, whether of an employee or 
an independent contractor, if the relationship of the indi- 
vidual to the person for whom he is performing services 
is such as to afford him little or no economic independence. 
The fact that a worker is free from control does not neces- 
sarily lessen his reliance upon the continuation of the 
employment relationship for his livelihood. To determine 
which individuals are not dependent upon the job relation- 
ship for their livelihood, and therefore do not need unem- 
ployment insurance, two other tests were added to that of 
freedom from control — the services performed for the 
employing unit must be outside its usual course of business 
or place of business, and the individual must be engaged 
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in an independently established trade, occupation, profes- 
sion or business. 

It is not difficult to determine the boundary line for an 
insurance system and then to find the words to describe it. 
The greater difficulty arises in the application of the 
language to the facts of a particular case. Section 212 
has been a most prolific source of unemployment compensa- 
tion litigation. While our Supreme Court has repeatedly 
reiterated the fact that the language of Section 212 is 
broader and more inclusive than the master-servant con- 
cept,’ and that a provision for exclusion from the broad 
definition of “employment” must be strictly construed 
against the party invoking it,® the parade of cases arising 
under the Section continues. The Supreme Court has had 
to rule on the status of such diverse workers as estimators 
soliciting orders for combination storm doors and windows, 
taxicab drivers, sales representatives, associates of a law 
firm, retail distributors for a cosmetics manufacturer, solici- 
tors, haulers and peddlers for an oil products company, 
photographers’ models, home workers and truck drivers.® 
This list is by no means exhaustive. 

In addition to establishing the boundary of the insurance 
system by means of Section 212, the Act also contains a 
number of specific exclusions from the definition of “em- 
ployment.” The most important of these are agricultural 
labor, domestic service, service for certain close relatives, 
government service, and services in the employ of not-for- 
profit institutions organized and operated exclusively for 
religious, charitable, scientific, literary or educational pur- 
poses. The latter exclusion, by the way, has caused a few 
cases to reach our Supreme Court. One, for example, 
involved the liability status of the American Medical Asso- 
ciation.1° The three employers in the other cases sought 
exemption on the ground that they were organized and 
operated exclusively for religious or educational purposes.1! 

The last segment of the boundary of the insurance system 
is found in the definition of “wages.” The Act defines 
“wages” as every form of remuneration for personal services, 
including salaries, commissions, bonuses, and the reasonable 
money value of all remuneration in any medium other than 
cash. Like the other two major definitions, however, this 
broad definition is limited by a number of exclusions. The 
most important of these is the exclusion of remuneration 
beyond the first $3,000 paid to an individual by an employer 
during any one calendar year. Thus, contributions are pay- 
able only upon the first $3,000 paid to a worker by an 
employer in a calendar year. 

From what has been written so far, it follows that any 
individual who receives “wages” for “employment” from 
an “employer” (or for “insured work,” as the Act puts it), 
is a potential beneficiary of the insurance system, and 
receives benefits if he meets its benefit eligibility require- 
ments, Since the system provides insurance solely against 
the risk of unemployment due to the lack of work oppor- 
tunities, these requirements are designed to determine 
whether or not the individual has, in fact, experienced 
the eventuality against which he is insured. The first 
requirement is, obviously, that he must be unemployed and 
that he must have received a specified amount of wages 
during a designated recent period for insured work. This 
recent period is termed the “base period”; it consists of 
the four consecutive calendar quarters ending not less than 
four nor more than six months prior to the month in which 
the individual’s new claim is filed. Currently, the Act 
requires that the individual must have been paid wages 
of at least $700 during the base period for insured work; 
at least $150 of his base period wages must have been 
paid him outside the calendar quarter of his base period 
in which wages were highest. 


Base period wages also determine the amount of the 
individual’s weekly benefit and of the total benefits payable 
to him during his benefit year (the year beginning on the 
date of his new claim). The lower the wages, the smaller 
the benefits. Currently, weekly benefits range from $10 to 
$32 for a person without dependents; for persons with 
higher base period wages and dependents, they range higher, 
to a top of $50 for a person with four dependent children. 
Total benefits range from a minimum of 10 times the in- 
dividual’s weekly benefit to a maximum of 26 times the 
weekly benefit, except during periods of large scale un- 
employment when, under a special provision, emergency 
benefits are payable to those who exhaust their regular 
benefits, to a maximum of 50% of the exhausted benefits. 
Thus, maximum benefits payable during a benefit year to 
a person without dependents are $832; and to a person 
with sufficient base period wages and four dependent chil- 
dren, $1,300. During periods of widespread unemployment, 
these figures are 50% higher. 

In general, to receive benefits with respect to any week, 
the unemployed individual who has met the base period 
qualifying wage requirement must have registered for work 
with the Illinois State Employment Service, and he must 
have been able to work, available for full time work, and 
actively seeking work during that week. These are the 
basic eligibility requirements. In addition, there are a num- 
ber of provisions for disqualification from benefits. These 
result in the denial of benefits for specified periods of time 
only. The major bases for disqualification are voluntary 
leaving of work without good cause, discharge for miscon- 
duct connected with the work, refusal of suitable work 
without good cause, unemployment due to a stoppage of 
work which exists because of a labor dispute at the estab- 
lishment at which the individual was last employed, receipt 
of vacation pay and receipt of retirement pay. 

These basic benefit eligibility requirements and disquali- 
fication provisions are the subject matter of literally hun- 
dreds of thousands of disputed claims annually. A majority 
of them arise on the initiative of the Division of Unemploy- 
ment Compensation itself; a sizeable proportion are initiated 
by the claimants’ former employers. The bulk of them are 
disposed of in the offices where the claims are filed or by 
administrative appellate bodies, but a sizeable number reach 
the lower courts. The Supreme Court has had to rule on 
such issues as availability for work; the effect upon claims 
of the receipt of vacation pay and separation pay; and the 
status of individuals not eligible for vacation pay during 
a period of plant vacation shut down.12 As might be 
expected, however, it is the labor dispute disqualification 
provision which has been the subject-matter of most of the 
benefit eligibility cases which have reached the Supreme 
Court.13 

The method of determining the employer's contribution 
rate and an explanation of the procedure provided by the 
Act will be considered in the second portion of this article 
to be published in a following issue. 
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H. BURTON SCHATZ HONORED 


Member of our Board of Managers, H. Burton 
Schatz, was feted at a testimonial banquet on Febru- 
ary 26th at the Morrison Hotel. The affair was spon- 
sored by the Sinai Lodge B’nai B’rith, of which Mr. 
Schatz is a past president, the Chicago B’nai B’rith 
Council, and State of Israel Bond Committee. Mem- 
ber Isadore I. Feinglass was chairman of the event. 





JACOB M. BRAUDE, AUTHOR 

Member Judge Jacob M. Braude is the author of 
a recent volume, his latest, entitled Speaker’s Ency- 
clopedia of Humor, published by Prentice-Hall and 
available at better book stores at $4.95 a copy. The 
publishers announce that this book, edited and 
collected by the Judge, is “a new anthology that 
is a goldmine of material for the speechmaker, the 
writer, and the reader who appreciates a genuinely 
funny story!” 





. Judges like Branleis, Cardozo, Hughes, Murphy, Stone 
and Rutledge brought to the bench a libertarian philosophy 
and used it to shape the law to the needs of an oncoming 
generation. In that sense they were “activists,” criticized by 
many. But history will honor them for their creative work. 
They knew that all life is change and that law must be 
constantly renewed if the pressures of society are not to 
build up to violence and revolt. 

William O. Douglas 
U.S. Supreme Court Justice 


Judge Oscar S. Caplan 
Dies in Florida 


A founder and the first president of our Society, 
Judge Oscar S. Caplan died in Florida, from a 
heart attack, on January 17th, 1961. He died in 
the midst of a trial, while arguing a case as an 
attorney. 


The Decalogue Society was organized in 1934. 
As early constituted it had less than two hundred 
members. Today it counts in its ranks more than 
fifteen hundred lawyers and judges of Jewish faith. 
A number of them are in other states than Illinois. 





JUDGE OSCAR S. CAPLAN 


Judge Caplan had always maintained a close and 
intimate contact with The Decalogue Society he 
had helped establish, and it was ever a source of 
deep pride to him that the organization had grown 
to occupy an important place in the legal profession 
and the councils of Jewry. 


Judge Caplan was a World War I veteran. He 
served as assistant City Prosecutor and, later, assist- 
ant Probate Judge before being elected to the 
Municipal Court in 1936. He served as a judge of 
that court for eighteen years. In 1957 he made his 
home in Miami Beach, Florida. He practiced law 
there and he was, also, in charge of the trust de- 
partment of the Central National Bank of Miami. 


Surviving are his wife, Sarah, a son Mitchell H., 
a Chicago attorney, and two brothers, Samuel, and 


Harry. 
SEE eesE oe 
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The Constitution and Religion in Public Schools 


By MARY V. NEFF 
The following essay, somewhat condensed, won the second prize in the Lawyers 
Division, in a contest conducted recently by our Society among lawyers in Illinois and 
law students in the United States. Its subject was “The Constitution and religion in 


the public schools.” 


Miss Neff is a graduate of universities of Michigan and Northwestern. Her LL.B 
degree stems from John Marshall Law School, 1943. She was admitted to the Illinois 
Bar the same year. She was an assistant attorney general of Illinois, 1943-44; Alderman, 
City of Desplaines, Illinois, 1955-61. She is the author of “Ethics for Every Day Living,” 
and has contributed articles to the National Municipal Review, and John Marshall 
Quarterly. Her offices are at 105 S. La Salle St., Chicago. 


I 


Separation of Church and State is a recent concept. 
Frazer’s The Golden Bough is replete with primitive in- 
stances of the one-ness of local king with local divinity. 
In Europe of early modern times the adherents of the 
“divine right of kings” conceded that monarch and deity 
were at least separate entities. Yet the established govern- 
ment and the established church made common cause 
against individuals who thought in unorthodox ways. State 
and church each used the other where possible as a weapon 
against its own enemies.! Religious leaders sought to have 
heresy and blasphemy made capital crimes.? The state for 
its part willingly joined in the prosecution of heretics, 
suspecting that religious heresy is merely political radical- 
ism in another form. 

Prosecution by the state for religious non-conformity is 
no longer the rule in Western civilization. Yet government 
maintenance (and in some countries government control) 
of an established church, still is. The gamut runs from 
mere tax support for all religions indiscriminately (as in 
modern Germany), through statutory restriction and partial 
suppression of minority religions through state control of 
the established religion (as by the English House of Com- 
mons with the Queen as titular head), to the complete swal- 
lowing up of deity into state, as in atheist Russia. 

Hardly anywhere except in the United States has the 
idea of utter separation of religious from temporal power, 
taken root. Undebatable as it may seem to some Americans, 
yet this idea is distinctly a minority view. 


II 


Some change in our times or customs has now laid this 
principle under attack. The strongest attack, expectedly, is 
leveled against the separation principle at its most vulner- 
able point—the education of children. Some religious lead- 
ers criticize our public schools as “godless.” Others complain 
that in public schools carefully sterilized of all religious 
references the children obtain a false view of life. 

Of recent months, this proposal has received earnest 
public attention. “Committees of both the Church Federa- 
tion of Greater Chicago and the National Council of 
Churches,” said the Chicago Daily News on Feb. 5, 1959 
“have proposed that the public schools teach about God and 
the ethical and moral values stemming from religion. Silence 
on these matters, the church groups maintain, amounts to 
discrimination against God.” 

More than 700 leaders of Jewish Reform congregations 
in the United States and Canada were polled on the subject 
in 1959. The poll showed that only 71 per cent of the 
rabbis endorsed a “policy of consistent opposition to the 
encroachment of church on state, or of the infringement 
of state on church.” 





MARY V. NEFF 


From these faint signals, should we surmise a coming 
change? In times of profound social upheaval, neither courts 
nor constitutions are immune. Is it possible that the Ameri- 
can system of church-state separation may not endure? 

An informed prediction (if one is possible at all) must 
begin with accurate analysis of the origins and development 
of our present system. 


Ii 


Religious intolerance was almost the rule in the American 
colonies. “. . . Eighteenth Century Americans were a religi- 
ous people divided into many fighting sects . . . Colonial 
history had already shown that, here as elsewhere, zealous 
sectarians entrusted with governmental power to further 
their causes would sometimes torture, maim and kill those 
they branded as ‘heretics, ‘atheists,’ or ‘agnostics.’ ”$ 

In Reynolds v. U. S., 98 U.S. 145, the Court traces the 
foreshadowing events leading up to the First Amendment, 
such as legislation in some of the colonies and states not 
only to establish a religion, but also to fix its doctrines and 
precepts as well; taxation of the people against their will 
to support religious sects of which they disapproved; punish- 
ment for failure to attend public worship or for holding 
heretical opinions. 

In 1791 after more than a century of experience with 
sectarian strife, enough states accepted the First Amend- 
ment to make it law. The enactment was virtually unprece- 
dented. Europe too had suffered the wounds of religious 
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factionalism, but never turned to this remedy. Nor was 
the struggle to divorce church from state which culminated 
in adoption an easy one. 

The Columbia Encyclopedia (1950 ed., Columbia Univ. 
Press), in its article on “Church and State,” attributes the 
unique American policy of complete independence between 
church and state, to a combination of factors which had 
never co-existed before: (a) The helief of the Puritans 
and Calvinists or Presbyterians that the state should be 
subordinate to the church; (b) the belief of the Southern 
colonists that the church should be subordinate to and 
controlled by the state; (c) widespread though minority 
support of the broad principle of religious tolerance advo- 
cated by Roger Williams and others, and (d) the existence 
of free lands to the west whence any settler not suited by 
his own colony’s religious climate could—and often did— 
remove. 


IV 


The First Amendment does not literally wall off Church 
from State. It reads: 

“Congress* shall make no law respecting an estab- 
lishment of religion, or prohibiting the free exercise 
thereof .. .” 

Evolution of this restrained language into the subsequent 
McCollum decision (see pages 6-7), took place through 
the medium of early and broad interpretations of the 
Amendment. In one early case, Reynolds v. U.S. (1870), 
98 U.S. 145, the Court quotes the vivid and famous metaphor 
from a Thomas Jefferson letter which characterized the 
First Amendment as 

thus building a wall of separation between Church 

and State. 

The Court in the Reynolds case then goes on to say, 

Coming as this does from an acknowledged leader 
of the advocates of the measure, it may be accepted 
almost as an authoritative declaration of the scope and 
effect of the amendment thus secured. 

Jefferson’s metaphor therewith achieved the dignity of law 
and has continued in high judicial esteem to the present 
day, the judges having referred approvingly to it in most of 
the opinions in the three great modern cases, Everson, 
McCollum and Zorach.5 But in the nature of metaphors, 
it is emotional rather than precise. Literal acceptance of 
the concept of “wall of separation” can lead only to 
frustration (which is indeed the mood of Mr. Justice 
Jackson in his Zorach dissent). 

An intelligent appraisal will be aided less by the meta- 
phorical approach than by considering the 18th Century 
social evils the First Amendment was designed to correct, 
the correcting language chosen by the framers of the 
Amendment and, finally, the quite different 20th Century 
social needs and patterns that influence our judges in 
interpreting that language today. 


Vv 


The Everson, McCollum and Zorach cases themselves are 
the best illustration of how times have changed from the 
oppressions and imprisonments of pre-1790. 

1. Everson—A New Jersey school board reimbursed 
parents out of school tax funds for school bus fares paid 
by either Catholic or public school pupils. Mr. Justice 
Black, for the Court, after touching on religious oppression 
in the colonies and the Madison-Jefferson campaigns of 
1784-6 in the Virginia legislature mentioned above (supra, 
page 3), ends his majority opinion by saying: 

The First Amendment has erected a wall between 
Church and State. That wall must be kept impregnable. 
We could not approve the slightest breach. New Jersey 
has not breached it here. 


The rationale of the tolerantly-worded opinion seems to be 
the safety angle—that Catholic as well as public school 
children need safe transportation, that the municipality 
may no more provide it for public schools only than it may 
refuse police and fire protection to parochial schools. 

Justices Rutledge, Frankfurter, Jackson and Burton dis- 
sented in two lengthy opinions, challenging the safety angle 
as mere specious rationalizing, and denouncing the trans- 
portation subsidy as use of public funds to support Catholic 
education. 

2. McCollum.—The following year the Court took a 
somewhat different tack in a church-school case. The Cham- 
paign, Illinois school board allocated several classrooms 
for religious classes during school hours, to be taught 
by Protestant, Catholic and Jewish clergymen, and attended 
by those children whose parents so desired. Again all the 
judges (in three concurring opinions and one dissent) 
applauded the “wall of separation” concept. The majority 
(all except Mr. Justice Reed) said that this particular plan 
for “released time” was unconstitutional. Justice Reed in 
his dissent criticizes the majority for failing to specify 
what made the plan —unconstitutional. 

(at page 240) Is it the use of school buildings for re- 
ligious instruction; the release of pupils by the schools 
for religious instruction during school hours; the so- 
called assistance by teachers in handing out the request 
cards to pupils, in keeping lists of them for release, and 
records of their attendance; or the action of the princi- 
pals in arranging an opportunity for the classes and 
the appearance of the Council’s instructors? None 
of the reversing opinions says whether the purpose of 
the Champaign plan for religious instruction during 
school hours is unconstitutional or whether it is some 
ingredient used in or omitted from the formula that 
makes it unconstitutional. 


Criticizing what he hints is unrealism and absolutism in 
the majority holding, Justice Reed continues at pages 


The prohibition of enactments respecting the estab- 
lishment of religion do not bar every friendly gesture 
between church and state. It is not an absolute prohibi- 
tion against every conceivable situation where the two 
may work together, any more than the other provisions 
of the First Amendment—free speech, free press—are 
absolutes. . . . This Court cannot be too cautious in 
upsetting practices embedded in our society by many 
years of experience. A state is entitled to have great 
leeway in its legislation when dealing with the import- 
ant social problems of its population. . . . The Consti- 
tution should not be stretched to forbid national customs 
in the way courts act to reach arrangements to avoid 
federal taxation. Devotion to the great principle of 
religious liberty should not lead us into a rigid inter- 
pretation of the constitutional guarantee that conflicts 
with accepted habits of our people. This is an instance 
where, for me, the history of past practices is determina- 
tive of the meaning of a constitutional clause, not a 
decorous introduction to the study of its text. 

3. Zorach—Four years later the court, though “still 
professing to erect between Church and State” the Jeffer- 
sonian wall of separation® and though proclaiming, “We 
follow the McCollum Case,”? appears in truth to have over- 
ruled it. Justice Jackson, one of four dissenters, with some 
asperity says in his opinion (p. 325), that a comparison 
of the McCollum and Zorach cases “will show such differ- 
ences of overtones and undertones as to make clear that 
the McCollum case has passed like a storm in a teacup... . 
The wall which the Court was professing to erect between 
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Church and State has become even more warped and 
twisted than I expected.” 

The Zorach decision involves a New York “released 
time” plan, evidently in all material respects similar to 
that of Champaign, Illinois, except that religious classes 
were held in nearby churches and other private buildings 
rather than in the public schools. Zorach ignores the point 
made by Justice Frankfurter’s concurring opinion in the 
McCollum case, that children not enrolled for any religious 
class are singled out as different and thus subject to 
“influence by the school in matters sacred to conscience 
and outside the school’s domain.” Frankfurter went on to 
say (McCollum, p. 227): 

The law of imitation operates, and non-conformity is 
not an outstanding characteristic of children. The result 
is an obvious pressure upon children to attend. 

It is the failure of Zorach to take account of this subtle 
pressure against the non-conformist that leads Justice Jack- 
son to say in his dissent (Zorach, p. 325): 

The day that this country ceases to be free for irre- 
ligion it will cease to be free for religion—except for 
the sect that can win political power. The same epitheti- 
cal jurisprudence used by the Court today to beat down 
those who oppose religion can devise as good epithets to- 
morrow against those who object to pressuring them into 
a favored religion. . . . We start down a rough road 
when we begin to mix compulsory education with 
compulsory godliness. 


VI 


The pious homage paid to Jefferson’s “wall of separation” 
in both majority and dissenting opinions of all three cases, 
bespeaks our human hunger for the security of a symbol. 
But the particular symbol is a misfit when applied to 
present conditions. Since in each dissenting opinion is found 
latent the majority view for the next case, we might more 
accurately shift our metaphor to the tides. The waves of 
religious fervor wash upon the mainland of constitutional 
liberties. Between high and low tide are innumerable 
degrees of differentiation, determined by changing forces 
of winds, currents, and moon-pull. Where the margin falls 
in any particular case of church-state impingement, will 
depend on numerous changing forces of human and social 
need. Yet we may hope, the ultimate integrity of wave and 
of shore will persist. 

Need we more than mention the many practical problems 
sure to dog any attempt to teach religion in the public 
schools?8 No, because if American public opinion were to 
decide that religious instruction of children is an impera- 
tive for the public schools, and constitutional bars could 
be lifted, we may feel confident that the practical problems 
will be as efficiently dealt with as possible. If public 
opinion demanding such instruction were sufficiently urgent, 
then the public would accept with the necessary resigna- 
tion the inevitable disparity between hoped-for and actual 
results. 


Vil 


A survey of any current situation ends with the double 
question—What will probably happen? Is this bad or good? 
These conclusions seem justified from the developing his- 
tory as reviewed above: 

1. The American doctrine of absolute Church-State sep- 

aration is unique. 

2. It developed from factors temporarily existent in 
Colonial times; (a) the individual’s veto power against 
religious oppression because of free western lands to 
which he could easily escape; and (b) the three-way 
split of public opinion between religious tolerationists 
like Roger Williams, the Puritan and Calvinist theocrats, 


accustomed to church dominance over state, and the 
Southern Colonials accustomed to state dominance over 
church. These factors no longer exist. 


3. Probably the Constitution itself (with the various 
state constitutions) has kept alive the principle of 
Church-State separation. The First Amendment, “the 
democratic response . . . to the particular needs of 
a young and growing nation,”® fixed the American 
“mould.”1° The mould once fixed does not easily 
change even though the conditions that created it have 
long since passed away. 

4. Probably the fluctuations of view from Everson to Mc- 
Collum to Zorach will carry over into future decisions, 
just as the tides ebb and flow on the shore. Differences 
of degree will determine the decisions rather than the 
stiff absolutism of separation at all costs. 


5. The individual is far more vulnerable to despotism 
now than in colonial times. He no longer has a western 
Land of Refuge. The United States itself is both the 
outpost and the ultimate fortress of individual liberty. 
If liberty is lost here it is lost everywhere. 


VIII 


In the last-stated conclusion lies the key to our second 
query — will further fluctuation in judicial opinion about 
the First Amendment portend evil or good for the individ- 
ual? 

It is true that every despotism tries either to control or to 
absorb religion into itself. The greatest living psychiatrist, 
Carl Gustav Jung, views individual man today as threatened 
with absorption into the quicksands of the mass state. 
He views religion as the sustaining force that keeps a man’s 
individuality from being swallowed up in the bog. He says 
(in his 1958 work, The Undiscovered Self, pp. 29, 31): 

In order to turn the individual into a function of the 

State, his dependence on anything beside the State 

must be taken from him. . . . The religions, however, 

teach another authority opposed to that of the “world.” 

The doctrine of the individual’s dependence on God 

makes just as high a claim on him as the world does... 

It is not ethical principles, however lofty, or creeds, 
however orthodox, that lay the foundations for the 
freedom and autonomy of the individual, but simply 
and solely the empirical awareness, the incontrovertible 
experience of an intensely personal, reciprocal relation- 
ship between man and an extra mundane authority 
which acts as a counterpoise to the “world” and its 

“reason.” 

This intensely subjective thought has found no voice on 
the Supreme Court. Yet in psychiatry, our newest humanity, 
may perhaps be found one answer to public school participa- 
tion in religious teaching. If the individual has no inde- 
pendence from the mass state except through his religion, 
then to the extent his religion is drawn under the influence 
of the mass state the individual has lost his succor. 

If religion must depend on the public school for its 
propagation, then does it not admit and even succumb to 
its own weakness? Mr. Justice Frankfurter in his Zorach 
dissent, 343 U.S. at 323, points out that the unwillingness of 
the prometers of the “released time” method to leave 
church school attendance to the children’s own choice, 
“betrays a surprising want of confidence in the inherent 
power of the various faiths to draw children to outside 
sectarian classes—an attitude that hardly reflects the faith 
of the greatest religious spirits.” Mr. Justice Johnson in 
his Zorach dissent and his Everson dissent, touches on the 
same point. 
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IX 

For the sake of individual man, threatened with loss of 
autonomy by the weight of society’s great mass, a strong 
living independent religion is essential as a counterpoise. 
The absolute separation of Church and State may thus be 
needed now as never before. It is perhaps a symptom of 
the decay of our times that now in our greatest need, the 
separation principle may be crumbling. 


Others will prefer the more hopeful view that, securely 
trusting in our constitutional guarantee of minority rights, 
we can afford to differentiate and distinguish—that we need 
not see the picture in black and white (as perhaps in 
McCollum), but can take account of an infinite number 
of grays, (as perhaps in Everson and Zorach). 

Until either view is proved the valid one, the First 
Amendment will continue as the center of controversy over 
the question of religion in public schools. 


FOOTNOTES 


1. The Spanish Inquisition carried out no death sentences, but 
“relaxed’’ heretics (that is, turned them over) to the secular 
government to be burned at the stake. Luther counseled that 
where two sects existed in a state, the my! should yield 
and emigrate, or be forced to. The Augsburg Town Council, 
agreeing, issued and carried out a decree of banishment and 
confiscation against those Catholics refusing to turn Protestant. 
Most other man states followed this example. 

2. Heresy was a capital offense in both ancient Greece and 
ancient Rome. / 

3. Zorach v. Clauson, 343 U.S. 306, 319 (dissent) . 

4. Some of the states continued to legislate in aid or restriction 
of religion well into the 19th century. Everson v. Board of Ed. 
330 US. 1, 14. The First Amendment did not apply to state 
action until posnee of the 14th Amendment after the Civil 
War. The Illinois Constitution also guarantees religious free- 
dom in Sec. 3, Art. II. 

5. Everson v. Board of Ed. (1947), 330 US. 1. 

Illinois ex rel. McCollum v. Board of Ed. (1948), 333 U.S. 


203. 
Zorach v. Clauson (1952), 343 U.S. 306. 

. Jackson’s dissenting opinion, p. 325. 

’ majority opinion, p. 315. 

. Such as obtaining proper textbooks and qualified teachers and 
administrators; determining a curriculum (should theology, or 
comparative religion, be a a omy or merely a catechism or 
Bible stories?) ; deciding whether to lengthen the school day 
or to eliminate some other subject from the crowded curricu- 
lum to make room for religion; choice of grades to receive the 
instruction; selection of sects whose dogma should be em- 
phasized; steering a tactful course between Catholic, Protestant 
and Jewish differences of belief; correcting the divisive influ- 
ence among the children if the program attempts to teach 
many different religions each to a select group; determining 
whether to gloss over or emphasize the dark pages of past 
torture and — sponsored by the religious authorities 
of some churches. 

9. Justice Frankfurter in McCollum, p. 215-16. 

10. Ibid., p. 216. 


ON 


JUDGE HYMAN FELDMAN 


Member Judge Hyman Feldman of the Municipal 
court was elected a vice president of the new Na- 
tional Association of Municipal Judges at a meeting 
of the group on February 11th in Denver. 

Judge Feldman has been assigned to Chicago’s 
Rehabilitation Court for alcoholics since it was 


established last Spring. 





Irving Rothholtz, Master in Chancery 


Congratulations to member Irving Rothholtz, re- 
cently appointed master in chancery of the village 
Court of Skokie, Illinois. Master Rothholtz is a 
member of the law firm of Epton, Scott, McCarthy 
and Bohling. 


Applications for Membership 


Meyer C. Ba.in, chairman 


APPLICANTS SPONSORS 


Irwin S. Baskes 
Theodore Berger 
Judge Saul A. Epton 
Bernard E. Epton 
Earle A. Malkin 
Meyer C. Balin 
Harry G. Fins 

L. Louis Karton 
Joseph R. Friedman 
Edward W. Weiss 
Louis Grant 

Meyer Grant 

Jack E. Dwork 
Judge Julius H. Miner 
Robert J. Nye 
Marvin Juron 

Saul A. Hoffman 
William A. Romanoff 
Ralph E. Sheffey 
Stanton Ehrlich 
David Altman 
Herman B. Goldstein 
David Davidson 
Meyer C. Balin 
Benjamin Weintroub 
Marvin Juron 

Meyer C. Balin 
Joseph R. Roth 
Samuel L. Evins 
Marvin Juron 

Meyer C. Balin 
Benjamin Weintroub 
Joseph Yaffe 


Roger S. Baskes 
Samuel C. Bernstein 
David Brenner 

Irwin B. Clorfene 
Jack Z. Cole 

S. David Friedlander 


A. Henry Goldstein 
Joseph Gordon 


David I. Hoffman 

B. Saul Jacobs 
Donald J. Kurlander 
Aaron Lowenstein 
Marvin Lustgarten 
Frederick Mayer 
Robert B. Rotman 
Lawrence Walner 


Earl D. Yaffe 


CONGRATULATIONS 


Member Harold I. Levine won the second prize 
in the annual Lincoln Award Essay contest sponsored 
by the Illinois Bar association. The title of Mr. 
Levine’s article is “Some Suggestions on the Con- 
gestion Problem.” 





DAVID LINN 
Member David Linn was elected and recently 
installed president of The South Chicago Bar asso- 
ciation. This organization is the oldest local Bar 


group. 





ABRAHAM FELDMAN REELECTED 

At the last meeting of The Chicago District 
Waterways association on January 30th member 
Abraham Feldman was reelected for his sixteenth 
consecutive term as president of the association. 
He has long been interested in legislation affecting 
waterways transportation in Illinois and elsewhere 
in the United States. 
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CIVIL JURISDICTION AND VENUE OF 
CITY, TOWN, AND VILLAGE COURTS 


By LEONARD KARLIN 


Member Leonard Karlin was admitted to the Illinois 
Bar in 1940. He received his A. B. from University of 
Chicago in 1938, and a J. D. degree from Loyola University 
in 1940. 


The establishment of city, town and village courts with 
general jurisdiction in Cook County, in accordance with 
the provisions of Chapter 37, Section 333 to 355A of the 
Illinois Revised Statutes, offers an opportunity to alleviate 
the congestion of the calendars of its Circuit and Superior 
courts. 

The municipalities of Maywood, Cicero, and most recently, 
Skokie, have set up such courts of unlimited jurisdiction. 
Since lawyers all over the county, and certainly those in 
Chicago, will have occasion to practice in these courts, as 
well as those previously organized, their proper scope must 
be considered. Two most important questions arise: 


( which cases may correctly be filed in these courts, and 
(b) how the problem of possible overstepping of the limits of 
jurisdiction may be met. 


Chapter 37, Section 333 of the Illinois Revised Statutes 
provides that such courts 
shall be courts of general jurisdiction in and for the 
cities, villages and towns wherein they are respectively 
established . . . both in law and chancery, and also 
all statutory proceedings . . . concurrently with the 
Circuit Court. 
Further, this section in its second paragraph states, 
For the purpose of determining the venue in civil cases 
before such . . . Courts, the provisions of (the Practice 
Act and Divorce Act relating to venue) shall be con- 
strued to all intents and purposes as if the city, village, 
or town wherein such City, Village or Town Court is 
established was a county of which such City, Village 
or Town Court was the Circuit Court. 


It would therefore seem clear, but actually it is the subject 
of contention, that not all cases arising in Cook County 
may properly be heard in these courts. The following types, 
however, may: 


(a) In rem actions involving preperty within the limits of 
municipality ; 
fe} Torts occurring within the municipality ; 

ateate executed therein, and confessions of judg- 
ment ; 
(d) Cases in which at least one defendant, properly joined, 
is a resident of the municipality ; 


Same against defendants who are non-residents of the 


state ; 

() Suits against any corporation which has its principal 
office, or does business, in the municipality ; 

(g) Divorce suits, if either party lives therein, or if appear- 
ance is filed by the defendant. 


The case of Chappele v. Sorenson, 11 Ill. 2nd 460 (1957), 
which follows Turnbaugh v. Dunlop, 406 Ill. 573 (1950), 
discusses the jurisdiction of such courts at length, and holds 
it be very broad and to be construed liberally, but that 
venue is not extended. 

Other cases upholding the jurisdiction of these courts 
are Starck v. C&2NW Ry. Co., 4 Ill. 2nd 611 (1955) which 
involved 4 trial in an Evanston court wherein a DuPage 
County resident-plaintiff sued a Wisconsin corporation for 
a tort committed in another county, and United Biscuit Co. 
v. Voss Truck Lines, 407 Ill. 573 (1950) which concerned 
the Municipal Court of Chicago, a court established under 
a separate statute and in which it ruled that a tort is a 





LEONARD KARLIN 


transitory action and may be tried wherever the defendant 
may be found. To the same effect are Conrad v. Conrad, 
396 Ill. 101, a divorce matter, in which the desertion oc- 
curred out of the state and service had been secured by 
publication in such a court, in whose territorial limits the 
plaintiff Jived; and Moffett v. Green, 386 Ill. 318, which was 
an appeal from the ruling of a Justice of the Peace, wherein 
the City Court of Moline did not have original jurisdiction 
but was held to have appellate jurisdiction, since the 
justice court was within the city. 


The d'stinction between jurisdiction and venue should 
never be overlooked. Any failure to object, at the earliest 
opportunity to the venue, may waive any objection, this 
being « personal privilege possible of being waived even 
without specific intention. For instance, in Dever v. Bowers, 
341 Ill. App. 444, the objection was mentioned in the de- 
fendant’s answer, but not specifically urged, and therefore, 
held to have been waived. Cases which hold that venue may 
be waived by entry of an appearance, or by pleading to the 
complaint are: Wilson v. Griffith, 288 Ill. App. 32, Gordon 
v. Breytspraak, 328 Ill. App. 581, Maton v. Central Ill. Corp., 
356 Ill. 584, Mapes v. Hulcher, 363 Ill. 227, and Iles v. 
Heidenreich, 271 Ill. 480. 


When a challenge to the venue is made in due time, the 
action does not abate, but the defendant should make a 
motion to transfer the cause, according to Section 8 of the 
Civil Practice Act (Chapter 110 of Illinois Revised Stat- 
utes), to a court of proper venue and pay the necessary costs 
and expenses. (See Tailby v. Tailby, 1 Ill. App. 2nd 17 and 
Heldt v. Watts, 329 Ill. App. 408). The papers as originally 
filed are to be transferred; no new papers are required 
after transfer. (Herb v. Pitcairn, 392 Ill. 138). 

Since proper jurisdiction includes both jurisdiction over 
the subject matter and the person, the necessary conclusion 
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follows that in the absence of some element explicitly or 
implicitly waiving the objection to venue, an ex parte or 
default judgment, even after service, could be subject to 
collateral attack. 

Additional courts of general jurisdiction within the 
county may make possible the hearing of cases in a reason- 
able time, but their functioning may invite a defect of the 
Justice of the Peace system, the practice of filing suits in 
the forum least convenient to the defendant, with the added 
disadvantage that costly appellate relief must be sought 
as from other courts of record. The challenge to the venue 
should be made by the filing of a special appearance where 
the facts would indicate an attempted abuse, and of a 
motion to transfer the cause to a court of proper venue be- 
fore the time for pleading to the complaint has expired. 

In January, 1961, in the case People v. Harrington, 
(Docket 35985, Agenda 47), the Illinois Supreme Court 
rendered an opinion holding that the Town court of Cicero 
had concurrent jurisdiction with the Circuit court of Cook 
County, and was not inferior or subject to its orders, and 
that the Circuit court had no power to enjoin the Town 
court. It is most important to note, however, that this case 
did not address itself to the question of venue, nor did it 
equate “concurrent” with “co-extensive.” 


FRANK SOKOL 


The Decalogue Society extends its sympathies in 
the bereavement of our past president Bernard H. 
Sokol, and his family, occasioned by the death of 
his father, Frank, on January 2nd. Mr. Frank Sokol, 
long time resident of Chicago, was in the millinery 
business at 177 No. State Street. 

He leaves his widow, Helen; two sons, Bernard, 
and Harry; a daughter, Mrs. Anita Sosin, and two 


sisters. 








ARNOLD |. EPTON 


Our Society’s heartfelt condolences go to member 
Bernard E. Epton, first vice-president of our organi- 
zation, member Saul A. Epton, former Municipal 
Court Judge and their families, upon the death of 
their father Arnold I. Epton. Mr. Epton, 76, was a 
businessman and a Chicagoan long active in the 
communal life of our city. 
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BOOK REVIEWS 


LAW AS LARGE AS LIFE, A Natural Law for 
Today and the Supreme Court as its Prophet, by 
Charles P. Curtis. Simon and Schuster. 211 pp. 
$3.50. 











Reviewed by Morris K. Levinson 


Past president Morris K. Levinson, is editor of the 
City Club Bulletin. 


Law as Large as Life is a splendid work of the 
lawyer’s art to awaken the care-worn and careless 
members of a noble profession, but, more important, 
it is an exposition, to cultured laymen and law-men 
alike, of the giant strides in legal thinking and 
judicial decision-making since the days of the pass- 
ing of the “Nine Old Men.” It is replete with charm 
and wit, wisdom and scholarship, by a lawyer-philoso- 
pher, a big game hunter (in Africa, that is), an 
authority on the work of the United States Supreme 
Court, and a happy reminder of his co-editorship of 
The Practical Cogitator with Perry Greenslet. 


As a teacher at, and a member of, the Harvard 
Corporation, he is not above quoting from legal au- 
thorities, anthropologists, poets, and children. He 
begins, as did Justice Frankfurter’s opinion in the 
Youngstown Steel Co. seizure case, by quoting War- 
ren Harding, before that worthy assumed the cares of 
the White House, to the effect that government after 
all is a very simple thing. “He must have said that,” 
remarks the jurist, “if he said it, as a fleeting 
inhabitant of fairyland.” Our author points out that 
there is, and always has been, something above and 
beyond “positive” or statutory and judicial law. 
There is an “ought” as well as an “is.” There is a 
“natural” or a “moral” law founded perhaps in 
neither revelation or reason. How many of us re- 
member that Jefferson appealed to The Laws of 
Nature and of “Nature’s God” in the Declaration 
for a justification of the Revolution? 


The first question our author raises is whether 
Jefferson relied on the “natural law” as set forth 
by Thomas Aquinas, or was it a case of “necessity” 
which raises its head when positive law is absent or 
silent and a decision must be made. What is natural 
or moral law? Jefferson thought it was part of 
man’s natural heritage, as the sense of hearing, 
seeing, or feeling. “State a moral case to a plough- 
man or a professor. The former will decide it as 
well as and often better than the latter because he 
has not been led astray by artificial rules.” 


But let’s be specific. When Judges Brandeis, 
Stone, and Cardozo in 1936, in the A. A. A. cases, 
said: 
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The only check upon our own exercise of power is 
our own sense of self-restraint. For the removal of 
unwise laws from the statute books appeal lies not to 
the courts but to the ballot and the processes of 
democratic government, 


the majority replied: 


The suggestion that the only check upon the exercise 
of the judicial power, when properly invoked, to 
declare a constitutional right superior to an uncon- 
stitutional statute is the judge’s own self-restraint, is 
both ill-considered and mischievous. Self-restraint be- 
longs in the domain of will and not of judgment. The 
check upon the judge is that imposed by his oath of 
office, by the Constitution, and by his own conscientious 
and informed convictions; and since he has the duty 
to make up his own mind and adjudge accordingly, it 
is hard to see how there could be any other restraint. 


There you have both sides of the coin. “Let us 
swear our resolution,” urged Cassius. “No, not an 
oath,” answered Brutus. “Swear cowards and men 
cautelous, and such suffering souls that welcome 
wrongs.” There was no precedent in the Youngstown 
Steel Co. case. There is none on the problem of 
euthanasia, or the performing an abortion by a 
doctor to save a mother’s life, or licensing a notary 
public who is an atheist, or what to do to the 
wretched survivor of a suicide pact, unless you want 
to quote divine law. 


How then do modern judges decide grave con- 
stitutional questions? Holmes once put it in this 
way: “Judges know how to decide a good deal 
sooner than they know why.” Chief Justice John 
Marshall had to assume the power of the Supreme 
Court to declare acts of Congress unconstitutional 
because it was simply necessary so to do! Whether we 
are aware of it or not, there is this “necessitous” or 
natural law. It cannot be defined. Identifying words 
would hamper its application or usefulness. 


Our author suggests another kind of natural 
law, which we owe to Stoicism—the idealism of 
Marcus Aurelius and Epictetus, binding emperor 
and slave alike. The Stoics replaced the ancient 
Gods with Nature and supplanted Revelation with 
Reason. They preferred to worship at the sober 
shrine of Humanity. Thus Jefferson wrote to Hartley 
in 1787: “I have no fear but that the result of our 
experiment will be, that men may be trusted to 
govern themselves without a master. Could the con- 
trary of this be proved, I should conclude, either 
that there is no God, or that he is a Malevolent 
Being.” 


For lawyers trained in an era when dissenting 
opinions in the U. S. Supreme Court were a rarity, 
this scholarly work is an objective study of the 
silent revolution that has come about in our thinking, 
not only with respect to our courts, but in every 
facet of our lives, for The Law is as large as Life. 


FEDERAL JURISDICTION AND PROCEDURE, 
by Harry G. Fins. The Bobbs-Merrill Co., Inc. 262 
pp- $6.50. 

Reviewed by Georce N. Gorpon 


Member George N. Gordon did his undergraduate 
work at the University of Michigan. His law degree 
stems from the John Marshall Law School. He was 
admitted to the Illinois Bar in 1959. 


The author, member of the Bars of Illinois and 
the Supreme Court of the United States, lecturer in 
the post-graduate division of the John Marshall Law 
School and at Lawyer’s Post-Graduate clinic, author 
of ten treaties on Federal and Illinois Procedure, 
has rendered a commendable service in fitting to- 
gether carefully assembled material into a concise 
text which affords a full view of a large field. The 
specialist, as well as the general practitioner, dealing 
with Federal jurisdiction and procedure will be 
rewarded and enlightened by this valuable work. 


The author begins with the decision of Erie Rail- 
road Company vs. Tompkins, 304 U.S. 64, April 25, 
1938, viewing the many later developments and 
amendments, thereby affording the reader a well 
founded background to the law as it exists today. 
Each chapter contains innumerable footnote cita- 
tions to historical background, statutes, rules and 
governing cases. 

The orderly fashion employed by Fins is illus- 
trated by Chapter III, Federal Corporations. The 
author offers a sample list of Federal corporations 
divided into Eleemosynary Corporations, Railroad 
Corporations, Insurance Corporations, Banking Cor- 
porations, Canal Corporations, Navigation Corpo- 
rations, Hotel Corporations, and Government Corpo- 
rations. The sample listing is followed by a well 
defined treatment reflecting the result of action by 
or against Federal corporations after Sections 1331 
and 1332 of Title 28 of the United States Code 
were amended whereby “the jurisdictional amount 
in “federal question” cases and in “diversity of 
citizenship” cases was increased from a sum or value 
exceeding $3,000.00 to a sum or value exceeding 
$10,000.00 and for the purpose of diversity and 
removal the amendment providing that “a corpora- 
tion shall be deemed a citizen of any State by which 
it has been incorporated and of the State where it 
has its principal place of business.” 

Another well organized and interesting treatment 
is seen in Chapter IV, “Admiralty and Maritime 
Jurisdiction.” This field should be particularly help- 
ful and useful to the lawyer practicing in an area 
which has become affected by the opening of the 
St. Lawrence Seaway. In this chapter there is de- 
scribed the law under the general maritime law and 
that follows with the present treatment of the same 
subject matter. The author gives a well defined 
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breakdown of those areas wherein the United States 
District Courts and the State Courts have concurrent 
jurisdiction, as well as wherein the United States 
District Courts have exclusive jurisdiction. 

To sum up, this is a skilled craftsman’s work, 
a precise, well organized fitting together of a con- 
cise text containing not only timely and basic infor- 
mation in this vast field, but citations to aid the 
specialist as well as the general practitioner. 





THE DRY AND LAWLESS YEARS, by Judge 

John H. Lyle. Prentice Hall, Inc. 303 pp. $4.95. 
Reviewed by MATILDA FENBERG 

This book, which tells the incredible story of 
Chicago during the prohibition period, is fascinating 
to both readers who lived during that era and to 
others to whom the events described are, today, but 
the history of a growing city. It is difficult to cease 
reading this volume until the very last page. 

Before our eyes is the narrative of a city paralyzed 
by pistols, machine guns, bombs, and other tools of 
destruction, where overnight gangland mobs skilled 
in murder, and violence sprang into existence and 
warred for prohibition profits. Chicago became a 
clearing house not only for local but imported crimi- 
nals, the Syndicate and the Mafia, Egan’s Rats from 
St. Louis, the Purple Gang killers from Detroit, the 
petty thieves and jackrollers, and vice mongers 
from New York; all these suddenly became the 
lords and barons of crime in Chicago. In the United 
States Senate crime investigation of that period, it 
was clearly shown that the Mafia, powerhouse of 
authority in the Prohibition era, was the link bind- 
ing the gang chieftains of Chicago, New York, Los 
Angeles, Las Vegas, Miami, and other major cities. 
Scarface Al Capone rode the streets of Chicago in 
an armored sedan. 

When Judge John H. Lyle ascended the Munici- 
pal Court bench in 1924, he already had consider- 
able experience in many facets of Chicago life. As 
a young lawyer representing the United States Cen- 
sus Bureau, he was engaged in the difficult task of 
obtaining an accurate count of thieves, prostitutes, 
gamblers, and opium sellers in the South Side levee 
district. He was for twenty years the attorney for 
the Law and Order League of Englewood, his home 
neighborhood. He had served two terms in the IIli- 
nois state legislature and more than eight years in 
the Chicago city council. 

It was now Judge Lyle, on the bench, who dared 
to stand up to the brazen hoodlum mobs; who issued 
the first Public Enemy warrants for the arrest of the 
underworld czars; who set $100,000 bail bonds that 
sent mugs to jail. Other judges frequently reduced 
these bonds. 

It was Judge Lyle who could stand up against 
terrorism and it was he, more than any other agent 


of the law, who stirred public opinion to a fevered 
pitch through his own courageous example, who 
broke the insolence of such gangsters as Bugs Moran, 
Al Capone, Dion O’Banion, and Johnny Torrio. 
He risked his life and career for the sake of a city 
he loved in fighting forces powerful in politics and 
confident of their ability to defy the law. The local 
newspapers rallied behind him in an effort to inform 
the public of the ever growing crime cartels. 

While the book is rich in incidents of horror, 
outrage and heartbreaks, it shows the courage of 
Judge Lyle in succeeding to shock the public apathy 
to the need of eliminating the criminal elements that 
plagued Chicago and gave it the worst reputation 
of any city in the world. Thanks to him, each ruth- 
less criminal that the Judge has met was shortly 
challenged by an aroused citizenry. The Judge thus 
contributed to Chicago’s progress as a law abiding 
community. 





JUSTICE AND THE LAW, an anthology of legal 
poetry and verse, compiled by Percival E. Jackson. 
Illustrations by Wayne L. David. The Michie Com- 
pany, Charlottesville, Virginia. 620 pp. $7.50. 

Reviewed by BENJAMIN WEINTROUB 

This is a prodigious work, the like of which, with 
the exception of a much smaller and less generous 
in contents volume, The Lawyer’s Alcove, edited by 
Ina Russelle Warren and published in the year 1900, 
has not appeared in the annals of American legal 
lore devoted wholly to poetry. It is a book in which 
the compiler, seemingly, assembled the best, wittiest, 
and most pertinent verse bearing on the American 
legal scene. One marvels at Mr. Jackson’s diligence, 
skill, and persistence in examining hundreds of vol- 
umes and periodicals in search of fitting material, 
to cull therefrom the needed grist for his mill. 

What he has produced is a feast that should be 
warmly welcomed both by the laity and the lawyer. 
A mere mention of a few of the facets of law that he 
dwells upon may be gathered from the following 
titles: “Justice,” “Law Student,” “The Lawyer,” 
“The Courts,” “Judges,” “Jurors and Juries,” “Con- 
tracts,” “Corporations,” “Torts,” “Real Property,” 
“Crime and Punishment” and dozens of others. The 
poetry the author quotes is at times sentimental, often 
ironic and, frequently a solemn declaration of lofty 
principles. The poems are always apt and pertinent 
to the subject at hand and their selection are invari- 
ably a flattering testimonial to the erudite mind that 
chose their inclusion in this anthology. 

Names widely known to the American reading 
public and obscure though talented versifiers, appear 
in this volume. One is tempted to name many but, 
2 few will, perhaps, suffice. Included are the poems— 
all dealing with law—of Robinson Jeffers, Ralph 
Waldo Emerson, Ella Wheeler Wilcox, Robert W. 
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Service, Oliver Wendell Holmes, Joseph Story, Conrad 
Aiken, Edgar Lee Masters and Edna St. Vincent 
Millay. The list of the participants is long and im- 
pressive. The author, too, is a contributor of several 
of his own poems. 

Mr. Jackson has indebted himself to the entire 
American Bar. He has made choice and sophisticated 
selections of a nature and quality that will delight 
and endear him to the lawyer who will be fortunate 
if he would but take the time to cull now and then 
from Justice and the Bar a few poems to suit his 
mood and intellectual needs. Here are a couple of 
morsels from this extraordinary anthology. 

* e a 

Brother, sweeter is the Law 

Than all the grace Love ever saw; 

We are its suppliants. By it, we 

Draw the breath of Eternity ; 

Serve thou it not for daily bread, 

Serve it for pain and fear and need. 

Love it, though it hide its light; 





JACK L. STUART 


Attorney and Counselor 
(Member Decalogue Society) 
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By love behold the sun at night. 
If the Law should thee forget, 
More enamoured serve it yet ; 
Though it hate thee, suffer long; 
Put the Spirit in the wrong; 
Brother, no decrepitude | 
Chills the limbs of Time; ] 
As fleet his feet, his hands as good, 
His vision as sublime: 

Ralph Waldo Emerson 


A LEGAL BEGGAR 


He’s not a slave to common vice, 
For none can say he owes a cent; 
His tailor never asks him twice; 
He always promptly pays his rent. 
But when he opens his neighbor’s door, 
He shows his moral nature’s flaw 
By pacing up and down the floor, i 
And boldly begging points of law. . 
George F. Tucker 
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